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COMPILATION OF CERTAIN LEGAL MATERIAL PREPARED 
BY THE OFFICE OF THE LEGISLATIVE COUNSEL ON CON- 
FLICT OF INTEREST STATUTES 


Office of the L slative C 


\IEMORANDUM FOR SENATOI Db 
This memorandum is transmitted pursuant te our reques 
Information concernine eXistine statutes re tin to possibie Col 
flictine interests of officers of the Government 
rp ' oe 1 
This memorandum does not inelude statutes forbidding particular 


acts of misconduet on the part of Government officers, but is limited 


{ 


In scope to those which are directed at private interests of su h office 
which mav conflict with their official duties It is divided into tv 


parts The first part contams the text of all statutes of general 


application which appear to affect prin ipal officers of the executive 
branch. The second part includes a number of examples of certain 
special statutes which are applicabl only to named officers o1 officers 


ot a class deseribe (| thre rein 


Title 18 of the United States Code, entitled Crimes and Crimina 


Procedure,” contains the following pertinent sections 


““§ 281. Compensation Lo Members of Congress oflhicers and others in 
matters affecting the Government 
“Whoever. being il Nii nbet of Ol 1 le rate to Cons ress, or a Resi 
dent Commissioner, either be fore or altel he has qualified, or the head 
of a department, or other officer or emplovee of the United States or 


any department or agency thereof, directly or mdirectly receives 


agrees to receive, anv compensation tor any sery s rendered o1 to be 
rendered, eithet by himself Ol another. Nn relation to an proceedain 
contract, claim, controversy chat ( accusation arrest Ol othe 


matter in which the Unite 


1a . 1 ol 
i States is a party or directly or madirectly 


interested, before any department ageneyv, court martial, officer. o1 


any civil, militarv, or naval commission, shall be fined not more than 
$10,000 or imprisoned not more than two vears, or both: and shall be 
incapable of holding any office of honor, trust, or profit under the 
United States 

“Retired officers of th Arm. Navy, Nat rhe Corps and Coast 
Guard of the United states wi] le not on a#etive cl 
reason of their status as such be s biect to the Provisions of this 


section. Nothing herein shall bye construed to allow any retired 


uty shall not by 


officer to repre sent any person In thy sale of al thine to the Govern 
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ment through the department in whose service he holds a retired 
Status 
' ' ‘ ‘ ‘ " ‘ 
‘§$ 283. Officers or employees interested in claims against the Gov- 
ernment 
“Whoever, being an officer or emplovee of the United States or any 
department or agency thereof, or of the Senate or House of Repre- 
sentatives, acts as an agent or attorney for prosecuting any claim 
against the United States, or aids or assists in the prosecution or sup- 
port of any such claim otherwise than in the proper discharge of his 
official duties, or receives any gratuity, or any share of or interest in 
any such claim in consideration of assistance in the prosecution of 
such claim, shall be fined not more than $10,000 or imprisoned not 
more than one vear, or both 
“This section shall not apply to any person because of his member- 
ship in the National Guard of the District of Columbia nor to any 
person specially excepted by enactment of Congress 


‘$ 434. Interested persons acting as Government agents 

“Whoever, being an officer, agent or member of, or directly or indi- 
rectly interested in the pecuniary profits or contracts of any corpora- 
tion, joint-stock company, or association, or of any firm or partner- 
ship, or other business entity, is employed or acts as an officer or agent 
of the United States for the transaction of business with such busi- 
ness entity, shall be fined not more than $2,000 or imprisoned not more 
than two years, or both 

‘ ‘ . ‘ ‘ ‘ ‘ 

‘$1901. Collecting or disbursing officer trading in public property 

“Whoever, being an officer of the United States concerned in the 
collection or the disbursement of the revenues thereof, carries on any 
trade or business in the funds or debts of the United States, or of any 
State, or in any public property of either, shall be fined not more than 
$3,000 or imprisoned not more than one year, or both; and shall be 
removed from Office, and be incapable of holding any office under the 
United States. 


* x * * * K k 


‘$1914. Salary of government officials and employees payable only 
by United States 
“Whoever, being a Government official or emplovee, receives any 
salary in connection with his services as such an official or employee 
from any source other than the Government of the United States, 
except as may be contributed out of the treasury of any State, county, 
or municipality; or 
“Whoever, whether a person, association, or corporation, makes 
any contribution to, or in any way supplements the salary of, any 
Government official or employee for the services performed by him 
for the Government of the United States 
“Shall be fined not more than $1,000 or imprisoned not more than 
six months, or both.”’ 
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II. SPECIAL STATUTES AFFECTING PARTICULAR OFFICERS OR 
CLASSES OF OFFICERS 


Section 243 of the Revised Statutes (5 U.S. C. 243) imposed the 


following special restrictions upon the Secretary of the Treasury: 
‘‘No person appointed to the office of Secretary of = Treasury, or 
lreasurer shall directly or indirectly be concerned or interested i 


carrying on the business of trade or commerce, or has owner in adel 
or in part of any sea vessel, or purchase by himself, or another in 
trust for him, any public lands or other public property, or be con- 
cerned in the purchase or disposal of any public securities of any 
State, or of the United States, or take or apply to his own use any 
emolument or gain for negotiating or transacting any business in the 
Treasury Department, other than what shall be allowed by law; and 
every person who offends against any of the prohibitions of this see- 
tion shall be deemed guilty of a high misdemeanor and forfeit to the 
United States the penalty of three thousand dollars, and shall upon 
conviction be removed from office, and forever thereafter be incapable 
of holding any office under the United States; and if any other person 
than a public prosecutor shall give information of any such offense, 
upon which a prosecution and conviction shall be had, one-half the 
aforesaid penalty of three thousand dollars, when recovered, shall be 
for the use of the person giving such information.” 
Basic statutes creating certain independent agencies of the Govern- 
ment contain specific provisions which require the members of such 
Boards or Commissions to devote their full time to the affairs of those 
agencies, or prohibit them from engaging in any other business or 
employment while serving as such members. Agencies as to which 
such limitations are applicable include the following: 
Atomic Energy em (see sec. 2, Atomic Energy Act of 
1946, 60 Stat. 755, 42 U. . 1802 (a)); 

Federal Reserve Board (see sec. 10, Federal Reserve Act, 38 
Stat. 260, as amended; 12 U.S. C. 241); 

Federal Tariff Commission (see sec. 330, act of June 17, 1930, 46 
Stat. 696; 19 U.S. C. 1330 (e)); 

Federal Trade Commission (see sec. 1, Federal Trade Commission 
Act, 38 Stat. 717, as amended; 15 U.S. C. 41); and 

Tennessee Valley Vv Authority” (see sec. 2, Tennessee Valley Author- 

itv Act of 1933, 48 Stat. 59; 16 U.S. C. 831a 

In the case of oantain other tea agencies of the Govern- 
ment, more specific restrictions have been imposed to insure that 
members of such Boards or Commissions will have no pecuniary 
interests which might conflict with their official duties. Examples of 
such restrictions are contained in the statutes cited below. 

Section 11 of the Interstate Commerce Act (24 Stat. 383;49 U 
11), creating the Interstate Commerce Commission and prescribing 
the qualifications of Commissioners thereof, provides in part: 

“No person in the employ of or holding any official relation to any 
common carrier subject to the provisions of this chapter, or owning 
stock or bonds thereof, or who is in any manner pecuniarily interested 
therein, shall enter upon the duties of or hold such office. Said 
Commissioners shall not engage in any ether business, vocation, or 
emplovment.”’ 
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Section 4 of the Federal Communications Act of 1934 (48 Stat. 1066 


er Ses 154b), which provides for the appointment of Commi 
One of the Federal Communications Commission, provides in part 
“No member of th Commission or person im its employ shall rye 
ancially interested in the manufacture or sale of radio apparatus o1 
of apparatus for wire or radio communication; In communication by 
e or radio or in radio transmission of energy; In any company 
furnishin rvices or such apparatus to any company engaged 1D 
com cation DY I or radio or to anv companv manuiacturin 
Ha apparatus used for communication by wire or radio; o1 
ompanyv owning stoeks, bonds, or other securities of any I 
ympany: nor be in the employ of or hold any official relation to an 
erson subject to anv of the provisions of this chapter, nor own stocks 
nds, or other securities of any corporation subject to anv of thi 
| \ ons of this chapter Such Commissioners shall not engage 
nv other business, vocation, o1 employ ment 
Section 2 of the Federal Deposit Insuranes let vl amended 1) 
acts of September 21, 1950, 64 Stat. 875; 12 U.S. ¢ 1812), providin 
LO! he ereation of the Federal D posit Insurances Corporation and 
prescribing the qualifications of its Board of Directors, provides, in 
No member of the Board of Directors shall be an officer or director 
( inv insured bank or Federal Reserve bank or hold stock in any 


nsured bank: and | 


before entering upon | 


1s duties as a member of the 
Board of Directors he shall certify under oath that he has complied 
with this requirement, and such certification shall be filed with the 
secretary of the Board of Direetors 

Section | of the Federal Power Act 11 Stat 1068, as amended 
16 UL S.C. 792), providing for the establishment of the Federal Power 
(Commission and preseri bing the q ialifications of its Commissioners, 


provide 3s, in pari 


No person In the employ ol or holding any official relation to any 


eensee or to any person, firm, association, or corporation engaged 


in the generation, transmission, distribution, or sale of power, or own 


ng stock or bonds thereof, or who is in any manner pecuniarily 
interested therein, shall enter upon the duties of or hold the office of 
(Commissioner Said Commissioners shall not engage m any othe 


business, vocation, or emplovment 
Section 4 of the Securities Exchange Act of 1934 (48 Stat. S85, as 


78d). establishing the Securities Exchange 


amended: 15. [ Dy & 
Commission and prescribing the qualifications of its Commissioners, 
provides n part 

‘No Commissioner shall engage in any other business, vocation, or 
employment than that of serving as Commissioner, nor shall any Com- 
missioner participate, directly or indirectly, in any stock-market 
operations or transactions of a character subject to reculation by the 
(‘ommission pursuant to this chapter ie . 

Respectfully 
JoHun C. HERBERG, 
Ass stant ¢ ounsel, 
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Office of the Legislative Counsel 
MI EMORANDI M FOR SENATOR SALTONS 


This memorandum is transmitted pursuant to vour request for in 
formation concerning the interpretation pl: 


provisions of law set forth in a memorandum for Senator Byrd dated 


_y : 
wed HV the eourts upon 


January 14, 1953, reciting certain statutes pertaining to possible con 
flict between the private interests and the official duties of officers 
of the Government 

It is understood that vou are concerned chiefly with statutory pro 
visions which might be construed to disqualify an individual from 
serving as an officer of the Department of Defense because of 
private interests of a pecuniary character, such as the possession 
of capital stock or other equity, in business enterprises which have or 
may have business dealings with the Government. In the interest 
of expeditious response to your request, no consideration will be given 
to statutes (1) which are not applicable to any officer of the Depart 
ment of Defense, or (2) which apply only upon the performance by a 
Government officer of some specifically prohibited act, such as serving 
as an agent or attorney for another in connection with a claim against 
or a contract or controversy with, the Government. Statutes which, 
for that reason, are not considered in this memorandum include 
sections 281, 283, and 1901 of title 18 of the United States Code and 
all statutes cited in part Il of the memorandum of January 14, 1953, 
referred to above. 

There remain for consideration in this memorandum the provisions 
of sections 434 and 1914 of title 18 of the United States Code 


Section 434, title 18, United States Cod 


Section 434 of title 18 of the United States Code, as enacted into 
affirmative law by the act of June 25, 1948 (62 Stat. 683), effective 
September 1, 1948, now provides 

“Whoever, being an officer, agent, or member of, or directly or 
indirectly interested in the pecuniary profits or contracts of any cor- 
poration, joint-stock company, or association, or of any firm or part- 
nership, or other business entity, is emploved or acts as an officer or 
agent of the United States for the transaction of business with such 
business entity, shall be fined not more than $2,000 or imprisoned 
not more than 2 vears, or both.” 

The text of that section had its origin in section 1783 of the Revised 
Statutes, which was carried into the former Criminal Code as section 
11 thereof bv the act of March 4, 1909 (35 Stat. 1097 The text, as 
it existed prior to reenactment in 1948, was the following (18 U.S.C 
1940 ed., 93): 

“No officer or agent of any corporation, JOMT-SLOE kk company, or 


{ 
| 
i 


association, and no memb« ror agent of any tirm, or person directly Ol 


indirectly interested in the pecuniary profits or contracts of such cor- 
poration, joint-stock company, association, or firm, shall be emploved 
or shall act as an offices ror agent of the | nited States for the trans- 
action of business with such corporation, joint-stock company, asso- 
elation. or firm. Whoever shall \ iolate the Provisions of this section 
shall be fined not more than $2,000 and imprisoned not more than 


vears. R.S. see. 1783; Mar. 4, 1909, c. 321, sec. 41, 35 Stat. 1097 


9 


28405—53—— 
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Comparison of the present text of seetion 434 with the text of section 
t1 of the former Criminal Code suggests that, for most purposes, de 
Clea ¢ 5 Qrisineg nade section 41 may be regarded as either Con 

noe or stro Ssunsive h respect the interpretation of 


It is assumed that ho question Is now presented with respect to the 
service OL anv person as an officer of the Department of Defense 
nultaneo 1\ with 1) OC’ pane ol anv position as an “officer, 
Or prem pel OL anv bDusihes entil iransacting business with 
hat Departs lent The question remaimmineg, then Is this What con- 
a cireet or indirect interest in “the pecuniary profits or con- 
racts ota business entit within the meaning of section 54 of tith 
w 
No opinion of any court has been found which construes the present 
text of that section Mi reover, as indicated by the following review, 


decided cases construing former section 41 of the Criminal Code appear 
to be lare LV Meco lusive as to the question under consideration 
In S. v. Strang (254 U.S. 491 (1921 an mspector employed by 
the Emergeney Fleet Corporation, a wholly owned Government. cor- 
ration, was held not to be “an officer or agent of the United States”’ 
ithin the meaning of that section because the agent of a corporation 
ordinarily is not the agent of stockholders thereof, and therefore not 
punishable under that section for acting as the agent ol the Fleet 
Corporation in executing orders for services to be rendered for it by 
a private partnership of which he was a member. See also Pierce v. 
U.S. (314 U.S. 306, 313 (1941 

In U7. S. v. Chemical Foundation (272 U.S. 1 (1926)), suit was in- 
stituted by the United States to set aside sales of patents of enemy 
aliens acquired by seizure during World War I. The sales were made 
by the Alien Property Custodian to the Chemical Foundation, a 
corporation which had been organized pursuant to the plan of certain 
Government oflicers to receive and hold those patents for the benefit 
of American industry through the issuance of licenses thereunder. At 
the time of most of those sales, one Garvin was Alien Property Cus 
todian and also president and a director of the foundation. The 
Government contended, among other things, that those sales were 
void because they were made in violation of section 41 of the Criminal 
Code. The Court rejected that contention on the ground that (1) 
section 41, being a penal provision, was to be strictly construed, and 
was not to be extended to cases not clearly within its terms; (2) the 
action taken by Garvin as Alien Property Custodian was fully author- 
ized by emergency legislation contained in the Trading With the 
Enemy Act and by appropriate Presidential delegations of power 
thereunder; and (3) neither Garvin nor any of the other persons acting 
for the United States had any financial interest in the foundation, its 
profits, or its contracts because all of its shares were purchased by 
others and, for purposes of voting control, were held by trustees 
carefully chosen to protect the public interest in the use of the patents. 
The Court concluded p. 19 

“The arrangement was intended to amount to a public trust for 
those whom the patents will benefit and for the promotion of American 
industries, and to give to them the right to have on equal and reason- 
able terms licenses to make, use, and sell the inventions covered by the 
patents. The foundation is properly to be considered an instrumen- 
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tality created unde! the dire tion Ol the President to efleet tl at adispo 


sition and subseque nt control of the patents which he determined to 
be in the public interest The transactions con pDiained of did no 
involve any of the evils aimed at by section 4 The act will be con 
strued and applied as not qualified of affected by that Dro\ ion of th 
Criminal Code.’ 

In so doing, the Supreme Court appears to have acceptes the \ \ 
taken earlier by the Cirenmt Court ot \ppeals for tl Thu 1 Cireu 
in its analvsis of section 41 (07. S. v. Che al Fi n 5 F. (2d 
191, 209 (1925 

‘In defining the offense the statute discloses that it has seve ral el 
ments; (a) that the offending person shall hold opposite and incom 
patible positions, in that he shall be an officer or agent of the 


United States and (c) at the same time an officer or agent of a corpo 
ration engaged in a transaction with the United States, and (d) as 
such he shall be directly or indirectly Interested in the pecuniary 
profits or contracts of such corporation.” 

That court, in rejecting the Government’s contention, had relie¢ 
upon the following elements of proot p. 209 

“When Mr. Palmer made the contract of sale Mr. Garvin was an 
officer of the United States, serving hi 
sation, being one of that elass veneral 
He was not then an officer of the Chemical Foundation. When 
later, he became Alien Property Custodian and also president of the 
Chemical Foundation, there was present the element of two oflicial 


‘ \ 
3s Government without compen 
| } 1 Wy 
IV KNOWN as COllar-a-Vear men 


positions, and in these positions it is true he carried out the contract 
previ YUSLY made, but there was lacking the element of a direct or 
indirect interest on his part in the pecuniary profits or contracts of the 
foundation, for he agreed to serve as its president without compensa- 
tion and he has kept his agreement. He has not received from it any 
money for any purpose, even for his expenses. Moreover, the by- 
laws of the corporation provide that the president and vice president 
shall serve without pay. Mr. Garvin, together with Mr. McKay 
and Mr. Corbitt, while holding ‘positions under the United States 
and at the same time acting as directors of the foundation, were not 
holders of the stock of the corporation other than shares placed In 
their names to qualify them as directors. Therefore, with respect 
to these three gentlemen there is wholly lacking the element of a direct 
or indirect pecuniary interest in the profits or contracts of the foun- 
dation.” 

In Muschany v. United Stat 324 U.S. 49 (1945)), the Govern- 
ment instituted proceedings for the condemnation ot certain land 
desired for the construction of an ordnance plant To establish the 
amount of the proper condemnation award, defendants pleaded cer- 
tain contracts previousl\ entered into between them and the United 





States for the purchase of that land The Government then con- 
tended that those contracts were invalid under section 41 of the 
Criminal Code and certain other statutory rovislons. Che evidence 
showed that the War Departm: nt had retained t] rvice ol one 
McDowell to act as agent for the Government in obtainin: options 
upon the land, and that under that arrangement McDowell was to 
receive for his services “5 percent commission — * to be paid 
by the vendor’ (p. 52 In answer to the Government’s contention 


that the arrangement violated section 41 in that it contemplated the 
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receipt of compensation by the Government’s agent from the vendor 
of the land, the Court stated (p. 67 
‘The Government calls attention to Criminal Code sections 41, 
112, and 113, and the act of March 3, 1917 (39 Stat. 1106), as indie- 
ative of a declared public policy against an agent of the United 
being permitted to have a pecuniary interest in a contract 
when that interest would be enhanced in value at an expense to the 
United States But these sections relate to a Government official’s 
representation of the Government in matters involving a private 
corporation or firm in which the Government agent has an interest, 
or a Government official’s receipt of consideration for procuring a 
contract from the Government for any person or for any service 
rendered in relation to anv such contract, or receipt of any salary or 
supplement to salary in connection with his Government services 
from any source other than the Government of the United States. 
Thus these sections manifest a legislative intention to bar a Govern- 
ment agent from receiving pay from a third party for assisting that 
third party to secure a Government contract. 


“Tere the pay was for services rendered to the (iovernment In 
form the vendors agreed to pay the compensation but actually the 
United States was the paver. As stated above it was merely a con- 


venient wav in which the Government’s promise to pay its agent 
could be met.” 

In Atkinson \ Vew Britain Vlachine (0. 154 I. 2d S95 CCA 
7, 1946)), the plaintiff brought suit to recover sums alleged to be due 
him pursuant to a contract under which he had served as an agent 
of the defendant company in the sale of machine tools manufactured 
by the defendant to industrial purchasers For such service the 
plaintiff was to receive a stated salary and a commission upon sales 
made by him. Defendant urged that such contract was void under 
section 41 of the Criminal Code and certain other provisions of law. 
he evidence relied upon in support of that contention showed that 
during the period of the contract (1) the plaintiff, at the request of 
the defendant, had served as a technical consultant to the Arm\ and 
Navy Munitions Board on a-dollar-a Vvear basis; and (2) asa part of 
a Government program to speed war production, the defendant had 
received from the Defense Plant Corporation certain advances of 
money (equal to a stated portion of the selling price of machine tools 
manufactured by the defendant) which later were repaid from funds 
received in payment for machine tools purchased by industrial users 
who were engaged in war production. The court, without discussing 
the construction to be given to section 41, rejected that contention, 
pointing out that the Government never had become the owner of 
anv of the machine tools so sold. 

The cases which have been examined appear to support the following 
eeneralizations 
| \s a criminal statute, section 454 of title 18 will be strictly 


construed, and will not be applied to any case not clearly within its 


LeTINS >; 
2) In determining whether any violation of that seetion has 


oecurred, the courts do not regard matters of form as determinative, 
but will examine into the substance of the transactions involved; 
3) As shown by opinions in the Chemical Foundation case, the 


receipt of monetary compensation from, and the beneficial ownership 
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of shares in, a corporation are elements which may be considered in 
the course of such examination; 

} None of the Opinions referred to above contains a direct holding 
that the possession by an individual of some shareholder’s interest in a 
corporation with which he transacts business as an officer or agent 
of the United States necessarily constitutes, of itself, a violation of 
section 434, and no such opinion provides any indication whether a 
quantitative measure ol s ich interest may be applied in determining 
the appheability of that section; and 

5) None of those Opinions contains any consideration of the 
question whether section 434 1s limited in application to transactions 
in which an officer of the United States participates actively, o1 
whether it pertains also to transactions for which such officer ts 
responsible ex officio but with respect to which he may have had no 
personal dealing 

Time and facilities have not permitted research to be extended to 
opinions of the courts of the several States in an attempt to ascertain 
the content of the phrase ‘‘pecuniary profits or contracts” as used in 
section 434. However, in regard to generalization (5), above, it 
may be pertinent to note the opinion rendered by Attorney General 
Knox to the Postmaster General on January 15, 1903 (24 Op. Atty 
Gen. 557), in response to an inquiry whether the Post Office Depart- 
ment could lawfully award a contract for the purchase of coal to a 
partnership which had submitted the lowest bid but which included 
among its partners an individual then serving in the Department as 
Superintendent of Free Delivery. In his opinion the Attorney General 
gave consideration to section 1783 of the Revised Statues (from which 
sec. 41 of the Criminal Code was derived) and, upon the assumption 
that the Superintendent had ‘no official relation with the purchase 
of coal for the use of the Department,’”’ expressed the view (p. 4560 
that such officer while serving in his official capacity did not ‘act as 
an officer or agent of the United States” with reference to the purchase 
of coal. Accordingly he concluded (pp. 560-561 

“While I am, for the reasons stated, of the opinion that vou are 
not forbidden by any statute from awarding the contract under con 
sideration to the lowest bidder, I must not be understood as advis- 
Ing you that vou are under any lecal obligation to do so I know 
of no law which requires vou to award a contract of this character 
to the lowest bidder. The acceptance of any bid is a matter of 
administrative judgment and discretion, and you are at liberty for 
any reason that in vour judgment ts to the publie interest, to dis- 
regard any bid. The matter is one of administrative judgment and 
discretion, and as such I am without either authority or obligation 
to express any opinion with reference to it.”’ 

Section 1914. title 18. United States Code 

Section 1914 of title 18 of the United States Code, as enacted into 
affirmative law by the act of June 25, 1948 (62 Stat. 683), eifective 
September 1, 1948, provides 

“Whoever, being a Government official or employee, receives any 
salary in connection with his services as such an official or employee 
from any source other than the Government of the United States, 
exc pt as may be contributed out of the tre:sury of any State, county, 
or municipality; or 
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“Whoever, whether a person, association, or corporation, makes 
any contribution to, or in any way supple ments the salary - any 
Government official or employee for the services performed by him 
for the Government of the United States 

“Shall be fined not more than $1,000 or imprisoned not more than 
6 months, or both.” 

The text of that section originated in section 1 of the act of March 
3, 1917 (39 Stat. 1106; 5 U.S. C., 1940 ed., 66), which provided: 

“No Government official or employee shall receive any salary in 
connection with his se p ices as such an official or employee from any 
source other than the Government of the United States, except as 
may be contributed out of the treasury of any State, county, or 
municipality, and no person, association, or corporation shall make 
any contribution to, or in any way supplement the salary of, any 
Government official or employee for the services performed by him 
for the Government of the United States. Any person violating any 
of the terms of this section shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be punished by a fine of not less 
than $1,000 or imprisonment for not less than 6 months, or by both 
such fine and imprisonment as the court may determine.” 

In its substantive aspects, the language of the present section 1914 
so closely parallels that of section 1 of the act of 1917 that opinions 
rendered under the latter probably are applicable for most purposes 
in construing section 1914 as presently in effect. 

An opinion of Acting Attorney General Dickinson for the President, 
dated September 28, 1935 (38 Op. Atty. Gen. 294), stated that the 
object of the provision quoted from the act of 1917 was “‘that no 
Government official or employee should serve two masters to the 
prejudice of his unbiased devotion to the interests of the United 
States” (p. 296 

\n examination of the language used therein and in section 1914 of 
title 18 suggests that two questions pertinent to the present Inquiry 
are presented for consideration: 

1) What constitutes ‘‘salary’’? and 
2) When are salary payments made by a nongovernmental 
source regarded as being ‘in connec tion with’ ’ the services of an 
individual as a Government officer or employee? 

It has been suggested, in a recent case in which the instant statutory 
provisions were not principally in issue, that the term ‘‘salary”’ as used 
in section 1914 might be construed as synonymous with the term 
‘compensation ci United States v. Gerdel ((D. C. E. D. Mo., 1952 
103 F. Supp. 635). In so doing, the court asserted that section 1914 
should be construed in the light of its purpose, and that it would be 
illogical to apply that section to payments made in equal regular in- 
stallments as salary, but to exclude from its se ope compe nsation paid 
in a single lump sum (p. 638). That expression accords with the views 
stated by Cc ircuit Judge Evans of the Circuit Court of Appeals for the 
Seventh Circuit in a vigorous dissenting opinion (154 F. (2d) 895, 904) 
in the Atkinson case on page 7, above. However, no case has been 
found which contains any direct holding to that effect with respect to 
section 1914, or which considers the question whether that section 
extends to payments made in the form of things of value other than 
money, as for example stock in a corporation. 
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The second question noted above appears to present in each instance 
a question of fact as to the purpose for which any salary is paid by a 
private source to an officer or employee of the Government. 

When a salary paid by private sources has been regarded as com- 
pensation for services rendered hy a public officer to the Governn ent, 
the statute has been regarded as appli able See the passage quoted 
on page 7, above, from the opinion of the Supreme Court in- the 
Muschany case. 

In Jnternational Railway Co. v. Davidson (257 U.S. 506 (1922 
the Secretary of the Treasury by regulation sought, in effect, to require 
the United States and Canada to pay to the collector of customs the 
amount of the extra compensation paid to customs inspectors stationed 
at the American end of the bridges in the furnishing of customs 
inspection service on Sundays and holidays The bridge Operatol 
sought to enjoin such action by the Secretary, and was sustained by 
the Supreme Court in its contention that the statutes relied upon by 
the Secretary had no application to toll bridges. In an opinion by 
Mr. Justice Brandeis, the Court observed that the regulation was in 


the operator of public toll bridges across the Niagara River between 


conflict with the act of 1917 quoted above, which was considered to 
prohibit the receipt by such mspectors nm connection with then 
services of “pay from any private source” (p. 515 

In an opinion for the Secretary of the Interior, dated June 16, 
1919 (31 Op. Atty. Gen. 470), Attorney Gens ral Palen eXpre ssed thi 
view that it would be unla vful for the Secretary to appoint as a field 
re} resentative of the Geol ical Survev to collect weekly reports 
coal production, at a salary of $1 per vear, an individual regularly 


{ 


engaved in the collection of like statistical data for a private organiza 


) 


tion of coal operators and receiving a salary from that organization 
for the rendition of such service 

In a more recent opinion rendered by Attorney Ceneral Biddle to 
the President on March 13, 1943 (40 Op Attv. Gen. 265). the view 


was expressed that a proposed appointment of an officer of a railroad 


company to serve in the Office of Defense Transportation without 
con pensation from the United states, but ith rece pt ot a salary 
to be paid by the Western Association of Railway Executives, \ ould 


clearly contemplate the pavrrent by private sources of ‘the salary of 
a Government official or erplovee for services performed by him for 
the Government,” and therefore would be in violation of the act of 
1917. 

When a salary paid by private sources to a Government officer o1 
en plovee has not been found to be con pensation paid to him for 
services rendered to the Government, the statute has not been r 
warded as applicable See, tor example, the result reached, without 
extended analytical discussion, by the Court in the Aikinson case 
(154 F. 2d 895, 902). 

In an opinion of Attorney General Jackson for the President, dated 
October 4, 1940 (39 Op. Atty. Gen. 501), no objection was found to 
a proposal for the appointyrent of an individual to serve as a con 
sultant in the Navy Department while on leave of absence as a pro 
fesser of the Massachusetts Institute of Technology and while in 
receipt of a reduced salary from that institution. No extended 
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discussion of the case appears mM the opinion but reference was mac 
to certain prior informal opinions of the Attorney General (p. 502 

he same position has been taken by this Department in some 
other eases not involving formal or published opinions. Thus, while 


| 790) 


section 3 (f) of the Selective Training and Service Act of 1940 (ch. 72 
04 Stat. SSS, approved September 16, 1940) now expressly provides 
that nothing contained in that act or inanv other act shall be construed 

lorbidain the payment of compensation by torme! emplovers Lo 
poe rsons called nto the Arn ed Forces of thre { nited states this Depart 
ment, in a matter informally submitted, had prior to that statute 
approved the view that the making of such payments and the accept 
ance thereof were not forbidden The payments m such circum 
tances are made wither spect to the forme employ ment and incidental 
to the leave eranted: they are not made “in connection with’”’ the 
services of the individual as an official or emplovee of the United 
States within the conte mplation of the statute.” 

Respectfully, 
Joun C. Herrera, Assistant Counsel 


JANUARY 16, 1953 


[ NII D OSTATES SENATI 
Office of the Legislative Counsel 
\leMORANDUM FOR THI COMMITTE! ON ARMED SERVICES 


This memorandum is transmitted pursuant to the request of the 
chairman of the Committee on Armed Services, made on motion of 
Senator Byrd, for information concerning the meaning to be given 
to the words “directly or indirectly”? as used in section 434, title 18, 
| nited States Code. 

That section provides 

“Whoever, being an officer, agent or member of, or directly or in 


directly interested in the pecuniary profits or contracts of any corpora- 


tion, joint-stock company, or association, or of any firm or partner 
ship, or other business entity, is employed or acts as an officer or agent 
of the United States for the transaction of business with such business 
entit shall be fined not more than $2,000 or imprisoned not mort 
than two vears, or both.” 

The words ‘“directl or indirectly’? are used in that section to 
characterize two kinds of interests whieh an individual may have with 
respect to a corporation or other business entity | intel sts In its 
‘pecuniary profits,’ and (2) interests in the “contracts”? of such 
entrey 

The press of time has prevented any undertakine to search the 


entire legislative history of section 434 from the date of its enactment 
in its earliest form (sec. 8, act of Mareh 2, 1863, 12 Stat. 698 Such 
a search might disclose some indication of congressional intent with 
regard to the content of the quoted phrase, but it would req ire a 
considerable period of time and might prove to be completely unre- 
warding \ccordingly, other aids to statutory construction have 
been used in the preparation of this memorandum 
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Webster’s New International Dictionary (second e« 4; ontains 
the following definitions 
“direct. * * * In a direct manne « \ mmediately 
1 ! 1 K x * -~ 
straight: absolutely Pp. @o8 
ndirect 6. , : Not direct specil a Not stra ht o reet 
linear: deviatin: from a direct lin Ol COUTSt CIrcultlous 
‘ ‘ A a 1 : ; 
oblique d@ Not resulting directly from an act or ea 
but more or less remotely connected with, or growing out of as 
} lirect results pp 1266-1267 
As suggested by those definition the words “dn { and “mdairect 
are not terms of absolute connotation, but are d ordinarily to 
express a decree Ol relatior ship which mav varv with thre sul eet Lo 
which they are applied. Thus precise meaning can be ascribed to 


those terms only as they are used in connection with a particul 
subject, situation, or relationship \s noted People v. Boy 
coe 1) Colo . 1885) 25 Fed 994, 595-96 

“The word ‘direct’ is of large use in the language, and it has 
been adopted into the law in Many relations We have direct descent, 
direct taxes, direct interest, direct route, and so on, until we have come 
now to direet payment At \ effort to assimilate ts Meaning mw all 
the places and conrections in which it may be placed must fail for 
obvious reasons One meaning of the word, as givel in Webster 


Dictionary, is immediate, xpres inambiguous, confessed, absolut: 
In my judgment this is clearly the sense in which it is applied to pay 
ments. A direct payment is one which is absolute and unconditional 


as to time, amount. and the persons by whom and to whom it ts to be 
made P 

In considering the power conferred upon the Congress by the com 
meree clause of the Constitution, which has been construed to apply 
only with respect to direct burdens upon or obstructions to interstate 
commerce, it has been stated (N. L. R. B.v. Bradford D. Ass'n (CCA 1 
1939, 106 F. 2d 119, 121-122 
aA . only as thus qualified mav an act of Congress be con 
strued as exercising that control within constitutional bounds \ets 
which only indirectly affect the flow of commerce between the states 

, 


are not within the control of Congress, but are left to the control o 


; 
{ 
{} 
the several states. Direct in respect to sequence, either n point ot 
time or result, means mediate, nothing intervenine 


| CONJUNCTIVI USE OI PERMS 


The terms “directly” and ‘indires thy’ are not used separately in 
section 434, but are used in conjunetion with each other to characte! 
liiterest to i 

1] 


tl 1 P 1 1 
\When so used, those terms li tanxen literally Cah De given a very broad 


L 4] ‘ é 
ileik Lhe SecliOn Is Girectleda 


1! ? ! 
ize collectively the qualit Vo 


meaning—so broad as to be virtually synonymous with the expression 
“in any manner.”’ In a very early case decided by the ¢ 

Appeals of Maryland (Davis v. Barney, 2 Cill and J. 382 (1836 in 
which it interpreted the phrase ‘‘direet or indirect” in relation to 
“opposition” as contained in a contract, that Court said (p. 402 


ourt oO 


“The word indirect seems to us to have been used for the special 
purpose of guarding against any kind of interference by the defendant, 


in aiding or in any Manner promoting, the establishment of, o1 carrving 
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on, any opposition. Our construction therefore of the contract 1s, 
that the defendant could not, without violating the contract, set up 
or carry on, or knowingly aid or intermeddle, or in any way whatso- 
ever, directly or indirectly, be concerned in setting up or carrying on 
any line of stages on that road, in opposition to the appellants; he 
was bought out for the purpose of being put entirely out of their way. 

nder any other construction, the word indir ct would lose its office, 
and the object of the contract be defeated.’ 

Whether a meaning of such inclusiveness is to be ascribed to the 
phrase “directly or indirectly” when used in any particular statute 
must depend upon the language employed in the full text of the statute, 
interpreted with a view to effectuating the purpose for which it was 
enacted 


APPLICABILITY OF SECTION 4384 TO SHAREHOLDERS 


Whatever may be the full import of the words ‘directly or indi- 
rectly”, present concern as to that matter appears to center chiefly 
upon the question whether that phrase, as used in section 434, includes 
the interest of a shareholder in a corporstion. As to that que sion, 
the critical words of the section are these ‘Whoever, being 
directly or indirectly interested in the pecuniary profits or contracts 
ot any corporation : , *’ ‘Those words are used to describe 
the class of persons to whom the section can be applied if any such 
person should engage in conduct of the kind prohibited by the 
language which follows therein 

Determination whether the phrase ‘directly or indirectly” applies 
to shareholders requires recognition that the word “interest”? also is 


one which ma differ in meaning according to its use See Hurton 
v. U7 ! States, 202 U.S. 344, 371 (1906 \s stated by the Acting 
Attorney General in an = dated March 31, 1942 (40 Op. A. G 
I68, 170), “It was the obvious purpose of the statute to prevent an 


officer of the United States from transacting business with a corpora 


tion in such a way that his action might result in direct or indirect 


personal PeCuUunLary benefit to the oTicer.”’ Taking into account that 
purpose, the word “interested” referred to in section 434 probably 
refers toa private gain through the acquisition of money or some other 
thine of value. The phrase “directly or indirectly interested,’ as 


used in relation to the words ‘pecuniary profits or contracts,” sug- 
gests that it was intended to include something more than an abso- 
lute pres ‘ntly existing, legal title to profits or contracts 

It is very clear that a shareholder is not a legal owner of corporate 
property (flumphreys v. MebKissock, 140 U. S. 304, 312 (1891 
Rhode Island Trust Co. v. Doughton. 270 U.S. 69. 81 (1926): Wabash 
Ry. Co. v American Refrigerator Transit Co.. 7 F. (2d) 335. 342 
Cet. Bs 8). 1625 \s stated by Chief Justice Taft in the Rhode 
[sland Trust ease (p. 81 


‘The owner of the shares of stock in a company is not the owner 


of the corporation’s property. He has a right to his share in the 
‘arnin’’s of the corporation, as they may be declared in dividends, 
arising from the use of all its property. In the dissolution of the 


corporation he may take his proportionate share in what is left, after 
all the debts of the corporation have been paid and the assets are 
divided in aceordance with the’ aw of its creation. Sut he does not 
own the corporate oa, 
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Shareholders are, however, the beneficial owners of corporate 
property (Koehler V. Black Rive; Falls Tron C'o., O67 eT. Ss 413 2] 
(1862): Ashman v. Miller, 101 F. (2d) 85. 91 (C. C. A. 6, 1939 
In the Ashman case, the court stated (p. 91): 

“Equity recognizes that stockholders are the proprietors of the 
corporate interest and are ultimately the only beneficiaries ther of. 
Those interests are in virtue of the law intrusted through the corpora- 
tion to the directors and from that condition arises the trusteeship 
of the directors with the concomitant fiduciary relationship.” 

The nature of a shareholder’s ixficrest in the profits of a corporation 
is clearly described in a comment which appeared in the Yale Law 
Journal in 1925 (34 Y. L. J. 652, 662-64): 

“Tt is said that a corporation holds its property in trust for the 
individual shareholders. In accordance with this statement and in 
description of shareholders’ rights in undivided profits as recognized 
in the decided cases, it seems proper to say that aceruine profits come 
into the hands of the corporation impressed with a trust in favor of the 
shareholders who would be entitled to receive them, were they then 
divided. The norm is the corporation with only one class of share 
holders. In such a concern the stockholders take their equitable 
interests in accruing profits in proportion to their holdings. Before 
the accrual of such profits the stockholder has merely an expectant 
interest analogous to the expectancies of the law of real property 
After their accrual he is the beneficiary of a trust, whose res ts the 
undivided profits and whose terms are settled by the law of corpo 
rations and the contract between the parties. The expectant interest 
of the common stockholder, as the norm, is that given by the law as 
an incident of the shareholder relationship when the nature of the 
expectant interest of the shareholder is not the subject of express 
contract. ‘To designate shares as “preferred,” “cumulative,” ‘“non- 
cumulative,’ and so on is to contract expressly as to the nature of this 
expectant interest in profits not vet in esse The cumulative preferred 
stockholder has during the first vear an expectant interest in that 
fraction of the first vear’s profits which equals the promised per centum 
of his holdings— say seven percent. If profits are earned, this ex- 
pectant interest becomes actual and immediate; if not, it continues 
merely expectant, and during the second year such stockholder will 
have an expectant interest in the second year’s profits equal to fourteen 
percent of his holdings; and if in the second vear there are likewise no 
profits, then in the third vear he will have an expectant interest equal 
to twenty-one percent, and so on. In other words, his expectant 
interests for the various vears accumulate, when they are not realized 
and it should be noted that, although they are realized as actual and 
immediate equitable interests in undivided profits, these latter relapse 
to mere expectant interests if the profits— the subject matter of the 
equitable interest-——are lost through the chances of the enterprise, 
and continue as such until again realized. The expectant interest of 
non-cumulative shareholders differs from that of the ewmu/atire share- 
holder only in this, that the expectant interests of the former for the 
various years never accumulate: they must be realized, if at all, out 
of profits for the corresponding years.”’ 

In an opinion referred to above (40 Op. A. G. 168), Acting Attorney 
General Fahy gave cognizance to the interest of a shareholder in cor- 
porate profits in expressing the view that an individual who was both 
an officer and a shareholder in a corporation could not be appointed as 
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sO] ofhicer Ol thre War Department Lo have dealings with that 


Oration He stated, with regard to seetion 41 of the Criminal 
Co rom which section 434 was derived (pp. 169-170 

No man can serve two masters. The statute in question is clearly 
on this assumption Its manifest purpose is such that any 

pt to recon le it with the proposed employment runs into diffi 
Some of these difficulties are pointed out by the Judg 
Advocate General of th Army in his opinion on th question. Others 
quallv apparent No matter how high are the motives of thi 
\rmy oflicer who advises, he is likelv as a realistic matter to be con 
sciously or unconsciously influenced by the fact that his actions may 
the corporation o hich he is an officer and a stockholder To 

i degree his salary as an officer of the corporation would be affected | 
hether his advir leads the War Department to enter into a procure 
ment contract with his company To a larger degree his share in the 
‘ nings Of the corporation as a stockholder would be affeeted by his 
‘The advice of the officer would probably also materially influence 


the nature and extent of the contracts entered into with his company 
Confliet between the interests of the United States, the interests of th 
corporation and the interests of the Army officer as an officer and stock 
holder of the corporation are more than likely to arise Such conflicts 
and results were doubtless intended to be avoided by the statute. In 
this case, the officer would clearly be a person ‘directly or indirectly 
interested in the pecuniary profits’ within the meaning of the statute.”’ 

Che fore Yong GISCUSSION as to the nature of a shareholdet ’s interest 
in corporate profits leaves little doubt that such an interest in a cor 
poration as to which a Government officer “is employed or acts as an 


otlicer o1 agent of the United States for the transaction of business”’ ts 
of th hind rae | ded \ thin the Scop of section 454 If that interest 
Is not direct, it is almost surely an indirect interest within the meaning 
ot that section Llowever, this is not to sav that the mere existence of 
some mterest as a shareholder would necessarily and in all instances 
result in the application of section 434 There remains for considera- 
tion the question whether, in giving effect to the ultimate purpose of 


section 434 as a criminal statute, the courts might apply an additional 
f that kind is actual 
and substantial. or merely nominal and trivial \ discussion of that 


question appears in a later section of this memorandum 


test to determine whether an existing interest o 


OPINIONS DISTINGUISHED 


Certain opinions examined in the preparation of this memorandum 
have wppr ared at first pression to be at variance with the view 
expre ssed above, but on closer examination have been considered in- 
applicable to the question now under consideration. The following are 
the principal opinions of that kind 

{n opinion of Attorney General Mitchell dated April 18, 1929 (36 
Op Attv. Gen. 12), gave consideration to the eligibility of Andrew W 
\lellon to serve as Secretary of the Treasury The statute there e Nn 
sidered (presently 5 U.S. C. 243) provided in part that n> person 
app inted to that office “‘shall direetly or indirectly be ec yneerned ! 
interested in carrying on the business of trade cr commerce.” The 
Attorney General took the view (p. 18) that “the words ef the statute 
would not be deemed by those who wrote it as appr priate w rds to 
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deseribe one who simplv received dividends from stoeks which he 
owned and took no active part in the management or control of the 


corporation which issued them.’ Relying in part upon the decision 
of the Supreme Court in (7). S. v. Delaware a Hud ( n30.S 
366 (1909)), the Attorney General coneluded (p. 19 


“NIy conclusion is that Secretary Mellon is not disqualified from 
holding the office of Secretary of the ‘Treasury by reason of the fact 
that he owns stock in business corporations. ‘To give the statute any 
other construction would be to sacrifice the spirit to the letter, and 
under modern conditions would probably exclude from the office a 
great majority of the men most competent to hold and administer it 
efficiently without accomplishing any good.” 

The Supreme Court opinion there relied upon involved an inter- 
pretation of the so-called ‘‘commodities clause’ of the Hepburn 
Act (84 Stat. 584), which provided in part that it shall be unlawful 
for any railroad company to transport in interstate commerce ‘any 
article or commodity * * * manufactured, mined, or produced 


by it * * * or which it may own in whole or in part, or in which 
it mav have anv interest direct or indirect * * *.2’ The Court 
held that commodities produced by a compan which was not a 
railroad company, but in which a railroad held stock, were not 
included within the prohibitions of the clause In so doing, it 
relied (p. 414) upon the legislative historv of the clause, which 
showed that the Senate had rejected a proposed amendment which 
by express language would have made the clause applicable to such 
commodities. 

Because of differences in the statutory language involved, neither 
the opinion of the Attorney General dated April 18, 1929 nor the 
Delaware and Hudson case appear to be particularly helpful with 


regard to the question considered here The statute considered 
by the Attorney General was concerned with direct or indirect 
interest in “carrying on the business of trade or commerce.” The 


statute considered by the Court was concerned with direct or in- 
direct interest in “any article or commodity” produced by a corpo- 
ration. Both seem readily distinguishable from a statute which, 
like section 434, is not directed at participation in the affairs of 
a corporation or concern with its products but is aimed instead 
at a direct or indirect interest in the “pecuniary profits’ resulting 
from the activities of a corporation 


DEGREE OF INTEREST WHICH MAY BE REQUIRED 


As suggested above, and in an earlier memorandum of this offies 
: a 


dated January 16, 1953, on the interpretation of section 454 (] 


it is quite possible that the courts in giving effect to that section 


May mnquire into the extent of the shareholder's imterest posse ssed 
by a Government officer 

The possible implications of giving to section 434 a literal an 
mechanical interpretation have been discussed in a recent article by 
Kdwin MeElwain and James Vorenberg in the April 1952 issue of 
the Harvard Law Review In that article it is stated (65 Harv 
L.. Rev. 955, 964-965 
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on officer of the War Department to have dealings with that 


corporation He stated, with regard to seetion 41 of the Criminal 
Code, from which seetion 434 was derived (pp. 169-170 

No man ean serve two masters. The statute in question is clearly 
rounded on this assumption. Its manifest purpose is such that any 


tempt to reconcile it with the proposed employment runs into diffi 
Some of these difficulties are pointed out 1y the Judge 
\dvocate General of the Army in his opinion on the question, Others 
qually apparent No matter how high are the motives of the 


nv officer who advises, he is likely as a realistic matter to be con 


sciously or unconsciously influenced by the fact that his actions may 


benefit the corporation of which he is an officer and a stockholder. To 
a degree his salary as an officer of the corporation would be affeeted by 
vhether his advice leads the Wau Department to enter mmto a procure 
ment contract Ww ith, his company To a larger deere: his share 1h) the 


earnings of the corporation as a stockholder would be affeeted by his 
aVavics 

“The advice of the officer would probably also materially influence 
the nature and extent of the contracts entered into with his company. 
Conflict between the interests of the United States, the interests of the 
corporation and the interests of the Army officer as an officer and stock- 
holder of the corporation are more than likely to arise Such conflicts 
and results were doubtless intended to be avoided by the statute. In 
this case, the officer would clearly be a person ‘directly or indirectly 
interested in the pecuniary profits’ within the meaning of the statute.’ 

The foregoing discussion as to the nature of a shareholder’s interest 
in corporate profits leaves little doubt that such an interest in a cor 
poration as to which a Government officer ‘is employed or acts as an 
oflicer or agent of the United States for the transaction of business’”’ is 


of the kind ineluded within the scope of section 434 If that interest 
is not direct, it is almost surely an indirect interest within the meaning 
of that section Llowever, this is not to say that the mere existence of 


some mterest as a shareholder would necessarily and in all instances 
result in the application of section 434. There remains for considera- 
tion the question whether, in ei ine effect to the ultimate purpose of 
section 434 as a eriminal statute, the courts might apply an additional 
test to determine whether an existing interest of that kind is actual 
and substantial, or merely nominal and trivial. A discussion of that 
question appears ina later section of this memorandum 


OPINIONS DISTINGUISHED 


Certain opinions examined in the preparation of this memorandum 
have appeared at first impression to be at variance with the view 
expressed above, but on closer examination have been considered in- 
applicable to the question now under consideration. The following are 
the principal opinions of that kind 

An opinion of Attorney General Mitchell dated April 18, 1929 (36 
Op. Atty. Gen. 12), gave consideration to the eligibility of Andrew W 
Mellon to serve as Secretary of the Treasury. The statute there eon- 
sidered (presently 5 U.S. C. 243) provided in part that n> person 
appointed to that office “shall directly or indirectly be e»ncerned cr 
interested in carrying on the business of trade cr exmmerce.” The 
Attorney General took the view (p. 18) that “the words cf the statute 
would not be deemed by those who wrote it as appr priate words to 
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describe one who simply received dividends from stocks which li 
owned and took no active part in the management or control of the 
corporation which issued them.” Relying in part upon the decision 
of the Supreme Court in (7. S. v. Delaware and Huds ( 13: US 
366 (1909)), the Attorney General concluded (p. 19 

“AIy conclusion is that Secretary Mellon is not disqualified from 
holding the office of Secretary of the Treasury by reason of the fact 
that he owns stock in business corporations. ‘To give the statute any 
other construction would be to sacrifice the spirit to the letter, and 
under modern conditions would probably exclude from the office a 
great majority of the men most competent to hold and administer it 
efficiently without accomplishing any good.” 

The Supreme Court opinion there relied upon involved an inter- 
pretation of the so-called “commodities clause’ of the Hepburn 
Act (34 Stat. 584), which provided in part that it shall be unlawful 
for any railroad company to transport in Interstate Commerce ~~ any 


article or commodity * * * manufactured, mined, or produced 
by it * * * or which it may own in whole or in part, or in which 
it mav have any interest direct or indirect * * *.”) The Court 


held that commodities produced by a company which was not a 
railroad company, but in which a railroad held stock, were not 
included within the prohibitions of the clause In so dome, it 
relied (p. 414) upon the legislative history of the clause, which 
showed that the Senate had rejected a proposed amendment which 
by express language would have made the clause applicable to such 
commodities. 

Jecause of differences in the statutory language involved, neither 
the opinion of the Attorney General dated April 18, 1929 nor the 
Delaware and Tludson case appear to be particularly helpful with 


regard to the question considered here The statute considered 
by the Attorney General was concerned with direct or indirect 
interest in “‘earrving on the business of trade or commerce.” The 


statute considered by the Court was concerned with direct or in- 
direct interest in “any article or commodity” produced by a corpo- 
ration. Both seem readily distinguishable from a statute which, 
like section 434, is not directed at participation in the affairs of 
& corporation or concern with its products but is aimed instead 
at a direct or indirect interest in the ‘‘pecuniary profits’? resultin 
from the activities of a corporation 


DEGREE OF INTEREST WHICH MAY BE REQUIRED 


As suggested above, and in an earlier memorandum of this offic 
dated January 16, 1953, on the interpretation of section 434 (p. 9), 
it is quite possible that the courts in giving effect to that section 
may inquire Into the extent of the shareholder’s interest possessed 
by a Government officer 

The possible implications of TIVIDS TO section 134 a litera ana 


mechanical interpretation have been discussed in a recent article by 
Edwin McElwain and James Vorenberg in the April 1952 issue of 
the Harvard Law Review In that article it s stated 65 Harv 


L. Rev. 955. 964-965 
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Section 434, although i applies mainly to business men 


wna other Honp ofes onal persons IS a furthes hurdle which the 
uvver thinking of entering Government must watch for 

lore mportant oblems arise out of the fact that many Govern- 

t emi lover lawvers and others, have mall investments in the 

cK OL Corporations vhich transact DUSITTLeSS with the Government. 


Oy ISIN Section 434 would prevent a col tracting officer from lettine 
acontract to a corporation 1 which he owns a controlling interest, but 
does it apply when he holds only a few shares of stock in General 
Motors, General Electric or some comparable en erprise? 

If one looks at the language of Seetion 434, the answer seems to 


nescapably ‘ves Almost by definition, a stockholder of any size 

‘interested in the pecuniary profits’ of the corporation. And the 
ise of ‘directly or indirectly’ before ‘interested’ would seem to bar 
inv technical escape based on the nature of the stoeckholder’s interest 
On the other hand, it is almost inconceivable that a contracting officer 
would let sueh an insignificant interest influence his decision. As a 
matter of mathematics, it is unlikely that even the most venal act 
could make more than a few cents difference to him. Further, a 
rigid u terpretation of ‘interested in the per unary profits’ could give 
ridiculous results; it could lead to the application of Section 4384 to 
an emplovee who owns shares in an investment trust, or, even more 
absurdly, who owns life insurance in a company which holds stock in 
a corporation with which he is dealing for the Government. 

“The only escape from applving Section 434 to small stockholders 
is to remember that the section was enacted in substantially its 
present form in 1863 when stockholding by people of modest income 
was rare. In enacting the section, Congress presumably was con- 
cerned with the Government employee who had a substantial interest 
in a corporation, not with people who might invest their savings in a 
few shares of stock in order to enjoy a moderate income from divi- 
dends. The fact that the Congress did not specifically use the word 
‘stockholder’ but only ‘officer, agent or member,’ supports this 
argument.” 

\ possible means of escape from the logical dilemma described in 
that article is suggested by the disposition of a case of like kind by 
the Supreme Court of North Dakota (State v. Robinson, 2 N. W. 
2d) 183 (Sup. Ct. N. D., 1942 In connection with a criminal 
prosecution, the State district court certified to the Supreme Court 
certain questions with respect to a State statute (Comp. Laws, N. D., 
1913, see. 9829) which provided: 

Every public officer, being authorized to sell or lease any 
property or make any contract in his official capacity, who voluntarily 
becomes interested individually in such sale, lease, or contract, 
directly or indirectly, is guilty of a misdemeanor.” 

From the questions certified, it appeared that the defendant, acting 
in his capacity as Motor Vehicle Registrar of the State, prepared and 
approved vouchers of the Motor Vehicle Department in payment for 
rasoline, lubricants, and repairs furnished for State vehicles by a 
corporation in which the defendant was both secretary and a stock- 
holder. The first question certified was whether his status as secretary 
and stockholder made him “interested individually” in the corpora- 
tion within the meaning of the statue. After reviewing a number of 
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opinions of other State courts to the effect that the holding of stock 


In a corporation disqualifies a public offeer, under the laws of such 
States, from contracting on behalf of the State with such corporation 


the Supreme Court answered that question so far as defendant's 


as tollows p. ISY9 


status as a stockholder was concerned 
] 


“The interest contemplated by the statute may be either direct 


or indirect but it must be an interest that accrues to the offeer pet 


sonally and not in a representative capacity such as that of receiver, 
trustee or administrator. The interest of a stockholder in a corpora- 
tion is a personal interest. Gains or losses of the corporation ma 

redound to the interest of the stockholder personal if | interes 

in the corporation is substantial, it undoubtedly comes within tle 
purview of the statute even though if may accrue through the hol 

of stock. On the other hand, we do not imply that the holding of 
one share of stock in a large corporation makes an cff eer criminall 

lable in every instence wherein he makes a contract with thet corpo 
ration. Criminal liability must depend upon evidence as to interest 


other than the bare existence of the relationship of a stockholder in 
a corporation. The interest made criminal by t] 
of fact that does net depend entirely upon the relationship that a 
stockholder bears to the corporation in which he owns a share of stock 

In substance, the Court declared that in determining such a case 
it would inquire into the decree to w hich the defendant was interested 
in the corporation, and would apply the penalties of the statute if the 
interest should prove to be ‘substantial’, but not if thet interest was 
nominal or trivial. No indication was given as to the test which 
would be applied In makine that determination. 

In the Chemical Foundation case (see prior memorandum dated 
January 16, 1953, pp. 4-6) the Federal courts concluded that, upon 
all the facts there presented, the mere holding of qualifving shares in 
a corporation did not create an interest which violated section 41 of 
the Criminal Code, from which section 434 was derived. That 
result is in harmony with the view expressed by the North Dakota 
court as to that element in the Robinson case. Whether, upon a 
similar state of facts arising under section 434, a Federal court would 
follow the North Dakota court in taking one more step in the direction 
of looking to substance, rather than form, and require a showing of a 
substantial interest, remains an open question. Such a course would 
be consistent with the observation made by the Supreme Court in the 
Chemical Foundation case (272 U.S. 1, 19) to the effect that the trans- 
actions reviewed “did not involve any of the evils aimed at by § 41 


e statute 1s a question 


CONCLUSION 


The words “directly or indirectly” used in section 434 are not word 
of absolute meaning. Their content must be ascertained from the 
use to which they are put in context with other language of the section, 
taking into account the purpose for which the section in its entirety 
was enacted, 

The evident purpose of that section was to prevent an officer or 
employee of the United States from transacting business with a 
corporation or other entity in such a way that his action might result 
in direct or indirect personal gain through the acquisition of money o1 


some other thing of value. Inclusion of the word “indirectly” in the 
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phrase “directly or indirectly interested in the pecuniary prolits or 
contracts of such corporation” sugeests that the section extends to 
private gains which flow recognizably from profits or contracts even 
though the gains pass through other hands or instrumentalities before 
ation by the ofhicer concerned 

In the light of the relationship existing between a corporation and 

hareholders, it seems Guile « lear that the interest of a shareholder 

in a corporation is of the Aind included within that phrase. However, 
as a criminal statute, section 434 will be strietly construed, and it ts 
very doubtful that the bare existence of such an interest would be 
regarded as sufficient ground for the visitation of criminal conse- 
quences \ ( lear show ing of the presence, in a material degree, of the 
substantive evil at which the section is directed would seem to be a 
necessary element of proof. The existence of a nominal or trivial 
interest, such as the possession of a single qualifying share, or the 
possession of naked legal title to shares in which the beneficial interest 
is held by others, probably would not be enough. But a showing of 
an actual and beneficial interest of such magnitude as to demonstrate 
ad pl ybable influence upon the official actions of the officer concerned 
would seem to be sufficient The sufficiency of proof of such influence 
necessarily presents a question to be determined Trom all evidence 
presented in each individual case, and any endeavor to state a gen- 
eralization applicable to all cases would seem inadvisable 

It must be noted, by way of precaution, that a showing of the 
requisite degree of interest by a Government officer in the profits or 
contracts of a corporation or other business entity does not of itself 
establish the existence of any crime punishable under section 434 
That is but one of two basic elements which must be present before 
any crime occurs. The second necessary element is a clear showing 
that such officer has been employed or has acted ‘as an officer or 
agent of the United States for the transaction of business”? with such 
corporation or entity. That element, too, presents a mixed question 
of fact and law, and its establishment will depend largely upon the 
factual showing made in each case as to the legal responsibilities of 
the officer concerned and the functions actually performed by him. 

Respectfully, 
Joun C. Herpera, 
Assistant Counsel. 


JANUARY 19, 1953. 


UNITED STATES SENATE 
Office of the Legislative Counsel 


\leMORANDUM FOR SENATOR Byrpb 


This memorandum is transmitted pursuant to vour request for the 
text of present statutes prescribing the principal powers, functions 
and duties of the Secretary of Defense. Such provisions are set forth 
hereinafter Portions of those statutes which do not pertain to the 
Secretarv of Defense, or to the prin ipal responsibilities and powers 
imposed or conferred upon him, with particular reference to functions 
involving procurement, contracting, and the transaction of business 


with industrial enterprises, have been omitted. 
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\et ol July | 47. 61 St 19 3 ed 
SE ()2 
ly The Secretarv of Defens shia | eo ft pDrineipal assist 
the President in all matters relatu to the D irtment of Di 
Under the direetion of thi resident. and subjeet to the DrOoVISIONS OF 
this Aet he shall have direction, authorit ind control over tl 


Department of Defense 


e 
t) The Departments of t (rm Na und Air Fo 

shall bes paral ly admiuinisteres ( mo ta 

under the dire tion, authorit and Control cae Se a oO 


Defense 


d) The Secretary of Defense shall not less often than semiannua 
submit written reports to the President and the Congress coverin 
expenditures, work, and accomplishments of the Department of Di 
fense, accompanied by such recommendations as he shall deem 
appropriate, (2) separate report from the military lepartment 
covering their expenditures, work, and accomplishments, and 
tem} +1 } +] f s { | 
itemized statements showing he Savings Of public funds and the 


eliminations of unnecessary duplications and overlappings that hav: 


bee lh accomplished purs lant to thre DrOvVISLONs ol this A¢ 


f) The Secretary of Defenso mav, without being relieved of his 
responsibil L\ theref r, and unl Ss prohibited by some specific pro 
vision of this Act or other specific provision of law, perform an 
function vested in him through or with the aid of such officials o1 

1 


organizational entities of the Department of Defense as he ma 


designate. 


SEC 210. There shall be within the Departme1 of Defense a 
Armed Forces Policy Council composed of the Secretary of Defense 
as Chairntan, who shall have power of decision; the Deputy Secretary 
of Defense: the secretary of the Army, the Secretary of the Nay 
the Secretary of the Air Force; tl ( 
Staffs; the Chief of Staff, 1 nited States Army; the Chief of Naval 


! 
e Chairman of the Joint Chiefs of 


Operations; and the Chief of Staff, United States Air Fores Mh 

Armed Forees Policy Council shal] cry ist the Secreta Ol Defense 

on matters of broad polices relating to the armed forces and shall 

consider and report on such other matters as the Seecretat of Defens 
may direct. 
“Src. 211. 

b) Subject to the authority and direction of the President and 

the Secretary of Defense, the Joint Chiefs of Staff shall perform thi 


following duties, In addition to suc hy othe d ities as thy Pre . ce nto 


the Secretary of Defense may direct 


|) preparation of strategic plans and provision for the 
strategie direction of the military forces 
2) preparation of joint logistic plans and assignment to thi 


military services ol lo IST responsibilities Nn accordance with 
such plans; 








. 
~ 
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3) establishment of unified commands in strategic areas; 

“(4) review of major material and personnel requirements of 

the military forces in accordance with strategic and logistic plans; 

5) formulation of policies for joint training of the military 
forces: 

6) formulation of policies for coordinating the military 
education of members of the military forces; and 

‘(7) providing United States representation on the Military 

Staff Committee of the United Nations in accordance with the 

provisions of the Charter of the United Nations. 

AO, ead, ie 

“(b) The [Munitions] Board shall be composed of a Chairman, who 
shall be the head thereof and who shall, subject to the authority of 
the Secretary of Defense and in respect to such matters authorized 
by him, have the power of decision upon matters falling within the 
jurisdiction of the Board, and an Under Secretary or Assistant 
Secretary from each of the three military departments, to be desig- 
nated in each case by the Secretaries of their respective depart- 
mente. * * * 

(c) Subject to the authority and direction of the Secretary of 
Defense, the Board shall perform the following duties in support of 
strategic and logistic plans and in consonance with guidance in those 
fields provided by the Joint Chiefs of Staff, and such other duties 
as the Secretary of Defense may prescribe: 

1) coordination of the appropriate activities with regard to 
industrial matters, including the procurement, production, and 
distribution plans of the Department of Defense; 

(2) planning for the military aspects of industrial mobiliza- 

tion; 

““(3) assignment of procurement responsibilities among the 
several military departments and planning for standardization 
of specifications and for greatest practicable allocation of pur- 
chase authority of technical equipment and common use items 
on the basis of single procurement; 

“(4) preparation of estimates of potential production, procure- 
ment, and personnel for use in evaluation of the logistic feasibility 
of strategic operations; 

“(5) determination of relative priorities of the various seg- 
ments of the military procurement programs; 

“(6) supervision of such subordinate agencies as are or may be 
created to consider the subjects falling within the scope of the 
Board’s responsibilities; 

“(7) regrouping, combining, or dissolving of existing interserv- 
ee agencies operating in the fields of procurement, production, 
and distribution in such manner as to promote efficiency and 
economy ; 

“(8) maintenance of liaison with other departments and agen- 
cies for the proper correlation of military requirements with the 
civilian economy, particularly in regard to the procurement or 
disposition of strategie and critical material and the maintenance 
of adequate reserves of such material, and making of recommenda- 
tions as to policies in connection therewith; and 
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“(9) assembly and review of material and personnel requirements 
presented by the Joint Chiefs of Staff and by the production, pro- 
curement, and distribution agencies assigned to meet military 
needs, and making of recommendations thereon to the Secretary 
of Defense. 

* * * * * + * 

“Sec. 214. (a) There is hereby established in the Department of 
Defense a Research and Development Board (hereinafter in this 
section referred to as the “Board’’). The Board shall be composed 
of a Chairman, who shall be the head thereof and who shall, subject 
to the authority of the Secretary of Defense and in respect to such 
matters authorized by him, have the power of decision on matters 
falling within the jurisdiction of the Board, and two representatives 
from each of the Departments of the Army, Navy, and Air Force, to 
be designated by the Secretaries of their respective Departments 
* * * The purpose of the Board shall be to advise the Secretary 
of Defense as to the status of scientific research relative to the national 
security, and to assist him in assuring adequate provision for researe . 
and development on scientific problems relating to the national s 
curity. 

“(b) Subject to the authority and direction of the Secretary of 
Defense, the Board shall perform the following duties and such other 
duties as the Secretary of Defense may prescribe 

(1) preparation of a complete and integrated program of 
research and development for military purposes; 

“(2) advising with regard to trends in scientific research re- 
lating to national security and the measures necessary to assure 
continued and increasing progress; 

(3) coordination of research and development among the mili- 
tary departments, and allocation among them of responsibilities 
for specific programs; 

“(4) formulation of policy for the Department of Defense in 
connection with research and development matters involving 
agencies outside the Department of Defense; and 

““(5) consideration of the interaction of research and develop- 
ment and strategy, and advising the joint Chiefs of Staff in con- 
nection therewith. 

* k * * « x 

‘wu. i, * * * 

“(b) The Comptroller [of the Department of Defense] shall advise 
and assist the Secretary of Defense in performing such budgetary and 
fiscal functions as may be required to carry out the powers conferred 
upon the Secretary of Defense by this Act, including but not limited 
to those specified in this subsection. Subject to the authority, diree- 
tion, and control of the Secretary of Defense, the pes eae shall 

““(1) supervise and direct the preparation of the budget esti- 
mates of the Department of Defense; and 

2) establish, and supervise the execution of 

“(A) principles, policies, and procedures to be followed 1 
connection with organizational and administrative matters 
relating to 
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i) the preparation and execution of the budget 
il) fiscal, cost, operating, and capital property 


il pro ina wlistical reporting 
ra 1 { Lt) 
B) pol ind procedut elating to the expenditure 
mad coll ! Lurk avamMin el L DY he 1) paul Went ¢ 
Def ind 
ba Ishh Un rin nin ) classifiea ns, and pro 
}( | - ( lepa i bie 
0 ( | “i vy of boty ( 
| \ in) roOore i Stat ican ort 
( j Vile ! QO] i} iO! rik ( ul 1 
oe oO thy ( partinen ( hy hy hye Is 
1] Lt ) ' 1 and cond L¢ ial Cr COSI Lu \ ly 
he ¢ ) ( } () ( hye C‘on roel | thre Depart Gy} oO] 
Defense 
> bi) The rrrclore estimate of th Department of Defens 
Shall be prepared, presented and justified where practicable, and 
itheo | programs shall be administered, in such form and mannet 
the Secretary of Defense, subject to the authority and direction 
0 I ie j it hen Let ‘mine, SO as to account Tol! and report 
the cost olf pe ring e of re vlily identifiable functional programs 
ind activities, with sezregation of operating and capital programs 


So far as practicable, the buco estimates and authorized programs 


] = 
ve set forth in readily ¢ mparabtle 


t * * * 


‘M[urvaL Security Act or 1951, As AMENDED 
Act of October 10. 1951. 65 Stat. 373. as amended 


“SEC S06 a In the case of aid under this Act for milita \ end 
items and related technical assistance and advice, the secretary ol 


Defense shall have Pris responsi! lity and authority lol 
1) the determination of military end-item requirements 
2) the procurement of military equipment in a manner 
vhich permits its integration with service programs; 
“(3) the supervision of end-item use by the recipient countries; 


1) the supervision of the training of foreign military per- 


5) the movement and delivery of military end items 
b) The establishment of priorities in the procurement, delivery, 
and allocation of military equipment shall be determined by the 
Secretary of Defense. The apportionment of funds between countries 
shall be determined by the President 


‘DEFENSE APPROPRIATION Act, 1953 
Act of July 10, 1952, Publie Law 488, 82d Cone 


SEC. 619 Insofar as practicable, the Secretary of Defense shall 
assist American small business to participate equitably in the furnish- 





COMPILATION OF CERTAIN LEGAL MATERLIAI 25 


ing of commodities and services financed with funds appropriated 
under this Act by making available or causing to be made available 
to suppliers in the United States, and particularly to small independent 
enterprises, information, as far in advance as possible, with respect 
to purchases proposed to be financed with funds appropriated unde 
this Act, and by making available or causing to be made available to 
purchasing and contracting agencies of the Department of Defense 
information as to commodities and services produced and furnished 
by small independent enterprises in the United States, and by other- 
wise helping to give small business an opportunity to participate in 
the furnishing of commodities and services financed with funds 
appropriated by this Act. 
* * * * x * * 

“Sec. 638. (a) Notwithstanding any other provision of law and 
for the purpose of achieving an efficient, economical and practical 
operation of an integrated supply system designed to meet the needs 
of the military departments without duplicating or overlapping of 
either operations or functions, no officer or ageney in or under the 
Department of Defense, after the effective date of this section, shall 
obligate any funds for procurement, production, warehousing, dis- 
tribution of supplies or equipment or related supply management 
functions, except in accordance with regulations issued by the Seecre- 
tarv of Defense. 

* + « « * * * 


“Nrnirary Pustic Works ApprRoPRIATION Act, 1953 
“(Act of July 15, 1952, Public Law 547, 82d Cong 


“Src. 802. None of the funds appropriated in this title shall be 
expended for payments under a cost-plus-a-fixed-fee contract for 
work where cost estimates exceed $25,000 to be performed within 
the continental United States without the specific approval in writing 
of the Secretary of Defense setting forth the reasons therefor.” 

Respectfully, 
Joun C. Hersera, 
Assistant Counsel. 
JANUARY 21, 1953. 
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